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Court of Appeals of the District of Columbia 


No. 5689. 

I 

Colonial Ice Cream Company, Appellant, 


vs. 


United States of America. 


a 


Supreme Court of the District of Columbia. 

District Court Docket, No. 2085. 

In the Matter of the Acquisition of All o^ the Privately 
Owned Land in Square 461, in the City 6f Washington, 
District of Columbia. 


United States of America, 

District of Columbia, ss: j 

Be it remembered that in the Supreme Co^irt of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, j the following 
papers were filed and proceedings had in the j above-entitled 
cause, to wit: 

1 Petition . j 

Filed February 24,1931. 

; ' * 

In the Supreme Court of the District of Columbia, Holding 
a Special Term as a District Court of the United States. 

District Court Docket, No. 2085^ 

In the Matter of the Acquisition of All of jthe Privately 
Owned Land in Square 461, in the City oi| Washington, 
District of Columbia. 

The petition of the United States of America, brought 
by Leo A. Rover, United States Attorney foi* the District 
of Columbia, acting under the instructions of| the Attorney 
General of the United States and at the request of the Sec¬ 
retary of the Treasury, respectfully shows a^ follows: 

1—5689a 
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I. That the Act of Congress approved May 25, 1926, c. 
380 (44 Stat. L. 630) provides as follows: 

That to enable the Secretary of the Treasury to provide 
suitable accommodations in the District of Columbia for 
the executive departments, and independent establishments 
of the Government not under any executive department, and 
for court-houses, postoffices, immigration stations, custom 
houses, marine hospitals, quarantine stations, and other 
public buildings of the classes under the control of the 
Treasury Department in the States, Territories, and pos¬ 
sessions of the United States, he is hereby authorized and 
directed to acquire, by purchase, condemnation, or other¬ 
wise such sites and additions to sites as he may deem neces¬ 
sary, and to cause to be constructed thereon, and upon lands 
belonging to the Government conveniently located and 
available for the purpose (but exclusive of military or 
naval reservations), adequate and suitable buildings for 
any of the foregoing purposes, giving preference, where he 
considers conditions justify such action, to cases where 
sites for public buildings have heretofore been acquired or 
authorized to be acquired, and to enlarge, remodel and ex¬ 
tend existing public buildings under the control of the 
Treasury Department, and to purchase buildings, if found 
to be adequate, adaptable, and suitable for the purposes of 
this Act, together with the sites thereof, and to remodel, 
enlarge, or extend such buildings and provide proper 
2 approaches and other necessary improvements to 
the sites thereof. When a building is about to be 
constructed on a site heretofore acquired and such site is 
found by the Secretary of the Treasury to be unsuitable for 
its intended purpose, he is hereby further authorized and 
empowered to acquire a new site in lieu thereof by pur¬ 
chase, condemnation, exchange, or otherwise, and except in 
case of exchange, to dispose of the present site by public 
sale and to execute the necessary quitclaim deed of convey¬ 
ance : Provided, however, That the Secretary of the Treas¬ 
ury is also authorized to acquire a site for a building for the 
Supreme Court of the United States: Provided, further, 
That aside from land that may be acquired for a site for a 
building for the Supreme Court of the United States, and 
for enlarging the site of the Government Printing Office, or 
erecting a storage warehouse or warehouses, the sum of 
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$50,000,000, hereinafter authorized for projects in the Dis¬ 
trict of Columbia, shall be used exclusively ijor the purpose 
of acquiring by purchase, condemnation, or otherwise, south 
of Pennsylvania Avenue and west of Maryland Avenue, 
projected in a straight line to Twining Lake, such sites or 
additions to sites as the Secretary of the Treasury may 
deem necessary to provide such suitable office accommoda¬ 
tions in the District of Columbia as are hereinbefore men¬ 
tioned, of constructing adequate and suitable buildings for 
the furnishing of such office accommodation^ on said sites 
or additions to sites, or on sites already own^d by the Gov¬ 
ernment south of Pennsylvania Avenue and west of Mary¬ 
land Avenue, as above mentioned * * * 

Sec. 6. The provisions of Section 10 of the Legislative, 
Executive, and Judicial Appropriation Act]for the fiscal 
year ended June 30,1920, approved March 1,| 1919, relating 
to the assignment of space in public buildings in the District 
of Columbia, shall apply to all buildings constructed, ex¬ 
tended or enlarged under the provisions of this Act in the 
District of Columbia, and no land for sites op enlargement 
of sites therefor shall be acquired or land belonging to the 
United States be taken for sites or enlargement of sites 
therefor, without prior approval of the Commission created 
by said Act of March 1,1919; no contract shall be let for any 
building or the enlargement or extension of any building 
in the District of Columbia, under the provisions of this Act 
without the approval of said Commission as to the assign¬ 
ment and general arrangement of space therpin; and said 
commission shall determine the order in whic^ buildings or 
enlargement of buildings in the District of Columbia, under 
the provisions of this Act shall be constructed- 

II. That the Act of Congress approved January 
3 13, 1928, c. 9 (45 Stat. L. 51), provides as follows: 

That to enable the Secretary of the Treasury to acquire 
economically and at an early date adequate site'p for suitable 
accommodations in the District of Columbia fj>r the execu¬ 
tive departments, and independent establishments of the 
Government not under any executive department, and suit¬ 
able grounds, parking, and approaches thereto j; the Act en¬ 
titled “An Act to provide for the construction of certain 
public buildings, and for other purposes/’ approved May 
25, 1926, is hereby amended so as to authorizje and direct 
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him to acquire, by purchase, condemnation, or otherwise, 
all the lands obtainable with the funds that may be appro¬ 
priated, including buildings and other structures, included 
within the triangle bounded by Pennsylvania Avenue and 
B street, extending from Fifteenth Street to Sixth Street, 
Northwest, and Reservations A, B, C, and D, except prop¬ 
erty owned by the United States or the District of Columbia 
as such lands appear in the Records of the office of the Sur¬ 
veyor of the District of Columbia. 

Sec. 2. There is hereby authorized to be appropriated 
in addition to the amounts authorized in said Act of May 
25, 1926, and without regard to the limitations contained in 
the first paragraph of section 5 of such Act, the sum of 
$25,000,000 or so much thereof as may be necessary, to 
carry out the provisions of this Act. 

III. That the Act of Congress approved March 31, 1930 
(Public No. 85, 71st Congress), provides as follows: 

That the Act entitled “An Act to provide for the con¬ 
struction of certain public buildings, and for other pur¬ 
poses,’ ’ approved May 25, 1926, (Forty-fourth Statutes, 
page 630); the Act entitled “An Act to amend section 5 
of the Act entitled ‘An Act to provide for the construc¬ 
tion of certain public buildings, and for other purposes,’ 
approved May 25, 1926,” dated February 24', 1928 (Forty- 
fifth Statutes, page 137); and the Act entitled “An Act au¬ 
thorizing the Secretary of the Treasury to acquire certain 
land within the District of Columbia to be used as space for 
public buildings,” approved January 13, 1928 (Forty-fifth 
Statutes, page 51), are hereby amended to provide that for 
the purpose of carrying out the provisions of said Acts and 
also for the remodeling, extension, or enlarging of depart¬ 
mental or other Federal buildings in the District of Colum¬ 
bia not under the control of the Treasury Department, the 
amounts heretofore authorized to be appropriated for pub¬ 
lic-building projects outside the District of Columbia are 
extended $115,000,000, and the amounts heretofore author¬ 
ized to be expended in the District of Columbia are hereby 
extended $115,000,000, of which amount not to ex- 
4 ceed $15,000,00- may be expended within the areas 
hereinafter specified for land not belonging to the 
United States or the District of Columbia: Provided, 
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That out of the money appropriated undeii the authoriza¬ 
tion contained herein, at least two buildings shall be con¬ 
structed in each State for post offices with receipts of more 
than $10,000, during the last preceding year, for which post 
offices no public buildings have been provided: Provided, 
further, That under this authorization and ffom appropria¬ 
tions (exclusive of appropriations made fo|r “remodeling 
and enlarging public buildings”) heretofore made for the 
acquisition of sites for, or the construction,! enlarging, re¬ 
modeling, or extension of public buildings unper the control 
of the Treasury Department, not more than $50,000,000 in 
the aggregate shall be expended annually, of ‘which sum not 
to exceed $15,000,000 may be expended on projects in the 
District of Columbia (except that any part of the balance of 
such sum of $50,000,000 remaining unexpended at the end of 
any fiscal year may be expended in any subsequent year 
without reference to this limitation beginning jwith the fiscal 
year 1928). j 

(b) The limitation contained in Section jl of the Act 
of May 25, 1926, defining the area within which sites or 
additions to sites for public buildings in the District of 
Columbia may be purchased, is hereby extended, and the 
Secretary of the Treasury is authorized, empowered and 
directed to acquire, for the use of the United States, by pur¬ 
chase, condemnation, or otherwise, any land and buildings 
which he may determine should be acquired within the area 
bounded by Pennsylvania Avenue and New Yojrk Avenue on 
the north, Virginia Avenue and Maryland Avenue projected 
in a straight line to Twining Lake on the south, and Delaware 
Avenue southwest on the east, including properties within 
said area belonging to the District of Columbia, but exclud¬ 
ing those portions of square- 267, 268 and 29$ not belong¬ 
ing to the District of Columbia; the square known as south 
of 463; all of square 493; lots 16, 17, 20, and! 21, and 808 
in square 536; and lots 16 and 45 in square 63j). The Sec¬ 
retary of the Treasury is further authorized, j empowered, 
and directed to acquire the necessary land fojr the exten¬ 
sion of the building known as Treasury Annef Numbered 
1, northwardly to H Street, northwest. 

i 

The expenditures in the District of Columbia under the 
foregoing Act have not exceeded $15,000,000. 
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IV. That the Act of Congress approved May 15, 1930 
(Public No. 229, 71st Congress), makes the following ap¬ 
propriation : 

Acquisition of triangle properties under the Act ap¬ 
proved January 13, 1928: For continuing the acqui- 

5 sition of property as authorized by the Act entitled 
‘An Act authorizing the Secretary of the Treasury 

to acquire certain lands within the District of Columbia to be 
used as sites for public buildings’, approved Januarv 13, 
1928 (45 Stat. pp. 51, 52), $7,000,000. 

and the Act of Congress approved July 3,1930 (Public No. 
519, 71st Congress), makes the following appropriation: 

Acquisition of properties to be used as sites for Public 
buildings, Washington, District of Columbia: For continu¬ 
ing the acquisition of property as authorized by the Act 
entitled “An Act authorizing the Secretary of the Treasury 
to acquire certain lands within the District of Columbia to 
be used as sites for public buildings,” approved January 
13, 1928 (45 Stat. pp. 51, 52), as amended by the Act ap¬ 
proved March 31, 1930, $2,000,000. 

V. That the Secretary of the Treasury has found and 
determined that the lands constituting Square 461, in the 
City of Washington, District of Columbia, as said square 
appears on th^ Records of Squares in the Office of the Sur¬ 
veyor for the District of Columbia, including buildings and 
other structures, are necessary to be acquired for the public 
use, that is to say, to provide suitable accommodations in 
the District of Columbia for the executive departments, and 
independent establishments of the Government not under 
any executive department and suitable grounds, parking, 
and approaches thereto, as authorized by the above- 
mentioned Acts of Congress approved May 25, 1926, c. 380 
(44 Stat. L. 630), January 13,1928, c. 9 (45 Stat. L. 51) and 
March 31,1930 (Public No. 85, 71st Congress). 

VI. That the Secretary of the Treasury, pursuant to the 
authority aforesaid, has endeavored to acquire by purchase 
all the lands constituting said Square 461; that said Secre¬ 
tary has been able to purchase at fair, reasonable and 

6 satisfactory prices only fourteen of the lots in said 
square known as Square 461, viz: Subdivision Lots 
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11, 56, 57, 60, 61, and 62, and Assessment and Taxation Lots 
800, 802, 803, 804, 806, 807, 812, and 820, ai^d is, therefore, 
under the necessity of causing the remaining lots constitut¬ 
ing said square to be acquired by condemnation as provided 
in the Acts of Congress aforesaid; that said Secretary has 
determined that it is necessary and advantageous to acquire 
for and in the name of the United States byj condemnation 
under judicial process said remaining lots and that con¬ 
demnation proceedings be instituted for the! acquisition of 
said remaining lots, which now constitute all privately 
owned lands in said square 461. And said Secretary has, by 
letter to the Attorney General of the United States dated 

-, 1931, requested that a proceeding rem for the 

condemnation of said lands with the improvements thereon 
be instituted in this Honorable Court, holding a Special 
Term as a District Court of the United States. A copy of 
said request marked Exhibit “A” is appended hereto and 
made part of this petition. 

VII. That the Act of Congress approved Inarch 1, 1929, 
entitled ‘‘An Act to provide for the acquisition of land in 
the District of Columbia for the use of the United States”, 
provides as follows: | 

That whenever the head of any executive department or 
independent bureau, or other officer of the United States, or 
any board or commission of the United States, hereinafter 
referred to as the acquiring authority, has bben, or here¬ 
after shall be, authorized by law to acquire real property in 
the District of Columbia for the construction qf any public 
building or work, or for parks, parkways, public play¬ 
grounds, or any other public purpose, such acquiring au¬ 
thority shall be, and hereby is, authorized to acquire the 
same in the name of the United States by condemna- 
7 tion under judicial process whenever in t^ie opinion of 
such acquiring authority it is necessary I or advanta¬ 
geous so to do; and in every such case the Attorney General 
of the United States, upon the request of suqh acquiring 
authority, shall cause a proceeding in rem fo^ such con¬ 
demnation to be instituted in the Supreme Court of the Dis¬ 
trict of Columbia, holding a special term as a district court 
of the United States, which court is hereby Rested with 
jurisdiction of all such cases of condemnation with full 
power to hear and determine all issues of law ahd fact that 
may arise in the same. j 
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VIII. That this petition is accordingly instituted pursu¬ 
ant to the said request of the Secretary of the Treasury; 
that the authority under which said lands are to be acquired 
is the above-mentioned Act of May 25,1926, c. 380 (44 Stat. 
L. 630); as amended by the Act of January 13,1928, c. 9 (45 
Stat. L. 51) and the Act of March 31, 1930 (Public No. 85, 
71st Congress) and that the public use for which said lands, 
including all buildings and other structures, are to be ac¬ 
quired is the public use in said Acts mentioned, that is to 
say, to provide suitable accommodations in the District of 
Columbia for the executive departments and independent 
establishments of the Government not under any executive 
department, and suitable grounds, parking and approaches 
thereto. 

IX. That the lands necessary to be acquired by the 
United States for the public use hereinbefore stated and 
sought to be condemned in this proceeding are: 

All privately owned land in Square 461 in the City of 
Washington, District of Columbia, as said square appears 
on the Records of Squares in the Office of the Surveyor of 
the District of Columbia, including any private interest, if 
such there be, in the public alley in said square. 

As hereinbefore stated said privately owned land 

8 in Square 461 no longer includes Subdivision Lots 11, 
56, 57, 60, 61, and 62, and Assessment and Taxation 

Lots 800, 802, 803, 804, 806, 807, 812, and 820, these fourteen 
parcels being now owned by the United States. 

The lots into which said privately owned lands are 
divided are herein designated and numbered for conven¬ 
ience as Parcels I to XVIII, both inclusive. 

X. That the lots constituting all privately owned land in 
Square 461 and the public alley in the same, (herein desig¬ 
nated and numbered for convenience as Parcels I to XVIII, 
both inclusive), and the names of the owners of said lands, 
so far as ascertainable by reasonable inquiry, and the names 
of the persons in actual and open possession of the same, 
are as follows: 

9 Parcel V. 

Lots 50, 51, 52 and 53 in D. W. Mahon’s subdivision of 
part of Square 461, as recorded in Liber H. D. C. folio 70 
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of the Records of the Office of the Surveyor for the Dis¬ 
trict of Columbia; and known for purpose^ of assessment 
and taxation as Lot 823. 

Said Parcel V contains, according to tjhe plat of the 
Surveyor of the District of Columbia, 9635129 square feet. 
Said parcel is improved by premises No^. 622 and 624 
Pennsylvania Avenue and 623 and 625 B| Street, North¬ 
west, in the City of Washington, District of Columbia. 

According to the land records of the district of Co¬ 
lumbia, David Mahon Craig is the owner iij fee simple of 
Parcel V as to an undivided 1/6 interest ^herein and is 
the owner in fee simple of the remainder therein as sur¬ 
viving trustee under the deed in trust recorded in Liber 
3898 folio 59 with full power of sale without obligation 
on the purchaser’s part to see to the application of the 
purchase money. The beneficiaries under sai<jl deed in trust 
are Katherine Craig Williams, Robert Gqodwin Craig, 
Allen Craig, Donald Craig, and Alexander Mahon Craig. 
Said parcel is subject of record as to said Lots 50 and 51 
to a lease to J. A. Whitfield Company, a District of Co¬ 
lumbia corporation. Said parcel is subject jto the agree¬ 
ment and lease recorded in Liber 5935 folio 130 of said 
land records leasing said parcel to the Old I)utch Market, 
Incorporated, a Virginia corporation, and granting to the 
Old Dutch Realty Development Company, a Delaware cor¬ 
poration, an option to purchase said parcel.; In Equity 
Cause No. 49146, in the Supreme Court of the Dis- 
10 trict of Columbia, the said Old Dutch Realty De¬ 
velopment Company seeks to exercise llts option of 
purchase. Said parcel is further subject of record 
to the lease recorded in Liber 6052 to the Zerq Ice Cream 
Company, Incorporated, a Delaware corporation. Said 
lease to the Zero Ice Cream Company has be|en assigned 
to the Colonial Ice Cream Company, a Delaware corpora¬ 
tion, who are in possession of said parcel excep|t for a part 
thereof sublet to L. S. Briggs, Incorporated, j All of said 
leases aforesaid provide for termination in the event of 
the acquisition of said parcel by the United Spates. Said 
parcel is further subject to a deed of trust to ithe Ameri¬ 
can Security and Trust Company, Trustee, to j secure the 

2—5689a 
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National Savings and Trust Company payment of an in¬ 
debtedness. 

Parties: 

David Mahon Craig. 

David Mahon Craig, Trustee under the deed in trust re¬ 
corded in Liber 3898 folio 59 of the Land Records of the 
District of Columbia. 

Katherine Craig Williams. 

Robert Goodwin Craig. 

Allen Craig. 

Donald Craig. 

Alexander Mahon Craig. 

J. A. Whitfield Company, a District of Columbia cor¬ 
poration. 

Old Dutch Market, Incorporated, a Virginia corporation. 

Old Dutch Realty Development Company, a Delaware 
corporation. 

L. S. Briggs, Incorporated. 

American Security and Trust Company, Trustee. 

National Savings and Trust Company. 

Colonial Ice Cream Company, a Delaware corporation. 

# : # # * # # # 

11 XL That the plans showing the lands to be ac¬ 
quired, made by the Surveyor of the District of Co¬ 
lumbia, and marked Exhibit B is appended to and made 
part of this petition. 

XII. That for the purpose of setting forth a description 
of the lands to be acquired sufficient for the identification 
thereof, together with the names of the owners, as far as 
ascertainable by reasonable inquiry, and the persons in 
actual and open possession of the same, petitioner has 
caused diligent search to be made among the records, both 
public and private, in the District of Columbia where such 
information should properly be found, and has likewise 
made inquiry of all persons likely to have knowledge con¬ 
cerning the descriptions and bounds of said lands, the 
names and residences of the owners thereof, and all other 
persons interested therein, as well as the persons in pos¬ 
session or occupation of the same. In connection with the 
description of each of the said parcels, petitioner has set 
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forth, as far as petitioner has been able to 'ascertain them, 
the names of all such persons as parties to this proceeding, 
but all persons owning or claiming to owij, or having, or 
claiming to have, any right, title, interest <})r estate in the 
lands to be acquired, or to be entitled to compensation in 
respect of the taking of the same, and all jpersons in pos¬ 
session of the same or occupying the same, whoever they 
may be, whether they are named in this petition or not, 
are hereby made parties to this proceeding to the end that 
all private right, title, interest and estate,! whatsoever it 
may be, in or to said lands hereinbefore described 

12 and designated, respectively as Parcel I to Parcel 
XVIII, both inclusive, may be acquired, expro¬ 
priated, and divested, and that an absolute and indefeas¬ 
ible title to the same may be vested in the United States 
in fee simple free, clear and discharged of and from all 
liens, encumbrances, servitudes, charges, demands, claims, 
restrictions and covenants whatsoever. 

XIII. For convenience, the names and residences of the 
owners of the lands to be acquired, so far a^ ascertainable 
by reasonable inquiry, and the names and! residences of 
the persons in actual and open possession bf the same or 
known to have (or claim to have) any right,! title, interest, 
or estate in, or lien or encumbrance upon said lands, or to 
be entitled to compensation in respect of the jtaking of said 
lands, or to be otherwise interested in the jame are here 
set forth, as far as possible, in alphabetical order: 

I 

* # * # * # i # 

I 

13 XIV. The estate in said lands whijih the United 
States intends by this proceeding t6 acquire for 

the public use hereinbefore stated is an estate in fee simple 
absolute. 

Wherefore, the premises considered, petitioner prays 
this honorable Court: 

1. To cause public notice of the institution of this pro¬ 
ceeding to be given by an Order of Citation requiring all 
persons claiming to have any right, title, interest or estate 
in the lands described in this Petition, or to )be entitled to 
compensation in respect of the taking of the Same, and all 
persons occupying the same, to appear in thijs Court on a 
day to be named in said Order of Citation tb answer this 
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petition and make claim for the compensation to which 
they deem themselves entitled. 

2. To designate the period during which and the news¬ 
papers or newspaper in which, said Order of Citation shall 
be published and to prescribe the manner of service of a 
copy thereof upon the persons, resident and non-resident, 
named therein. 

3. To appoint, after the return day specified in said 
Order of Citation, guardians ad litem for any persons hav¬ 
ing, or claiming to have, any right, title, interest or estate 
in the lands to be acquired or entitled, or claiming to be 
entitled, to compensation in respect of the taking of the 
same, or entitled, or claiming to be entitled to the posses¬ 
sion of the same, who shall appear to be under legal dis¬ 
ability by reason of infancy, insanity, idiocy or other like 
cause. 

4. To ascertain and determine, in accordance with the 
provisions of the Act of Congress entitled “An Act to pro¬ 
vide for the acquisition of land in the District of 

14 Columbia for the use of the United States” ap¬ 
proved March 1, 1929, the compensation or damages 
to be awarded and paid for the taking of the lands to be 
herein condemned for the use of the United States; to as¬ 
certain and determine the parties entitled to the sums 
awarded as just compensation, respectively, for said lands; 
and upon payment to, or into the registry of the Court for 
the use of, the parties entitled, of the sums adjudged to be 
just compensation for the lands condemned to pass an or¬ 
der declaring that the title to the said lands is vested in the 
United States of America in fee simple absolute. 

5. To make all necessary orders and give all necessary 
directions to carry into effect the object and intent of said 
Act entitled “An Act to provide for the acquisition of land 
in the District of Columbia for the use of the United 
States”, approved March 1, 1929, and the Acts of May 25, 
1926, c. 380, January 13, 1928, c. 9, and March 31, 1930 
(Public No. 85, 71st Congress), hereinbefore mentioned. 

6. In the event of the filing of a Declaration of Taking 
pursuant to Section 10 of the Act entitled “An Act to pro¬ 
vide for the acquisition of land in the District of Columbia 
for the use of the United States”, approved March 1, 1929, 
to take such action and pass such orders or judgments as 
may be necessary or proper to vest title to the lands de- 
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cribed in the Declaration in fee simple Absolute in the 
United States of America and the right to j just compensa¬ 
tion to the same in the persons entitled thereto; to ascer¬ 
tain and award such just compensation fori said lands and 
establish the same by judgment; to fix the time within 
which, and the terms upon which, the parties in possession 
of said lands shall be required to surrender possession of 
the same to the petitioner; and to make such orders 
15 in respect of encumbrances, liens, r6nts, taxes, as¬ 
sessments, insurance, and other changes, if any, as 
shall be just and equitable. j 

7. To take such action and pass such wi[its as may be 
necessary or proper to cause the lands described in this 
petition to be condemned and taken by the I United States 
and an absolute, indefeasible and unqualified title in fee 
simple therein, free from all liens, encumbrances, servi¬ 
tudes, charges, demands, claims, restrictions and covenants 
whatsoever, to vest in the United States of (America; and 
thereupon to pass such orders and judgments and issue 
such writs as may be necessary or proper to put said United 
States in possession of said lands. 

8. To grant such other and further relief as the nature 

of the case may require. i 

“THE UNITED STATES OF AMERICA, 
By LEO A. ROVER, 

United States Attorney. | 


HENRY H. GLASSIE, j 

Special Assistant to the Attorney General, 

Of Counsel. 

District of Columbia, To ivit: 

I, Leo A. Rover, United States Attorney iiji and for the 
District of Columbia, on oath depose and sa^ that I have 
read the foregoing and annexed petition by nje subscribed 
and know the contents thereof, and that the j matters and 
things therein stated I verily believe to be true; 

LEO A. RC|VER, 
United States^ Attorney. 

Subscribed and sworn to before me this 24 day of Feb¬ 
ruary 1931. 

1 notarial seal.] MILFORD F. SCHWARTZ, 

Notary Public, D. C. 
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16 Memorandum. 

March 25, 1931.—Appearance of George E. Sullivan for 
Colonial Ice Cream Co. filed. 

Stipulation. 

Filed June 10, 1931. 

******* 

It is hereby stipulated and agreed by and between David 
Mahon Craig, surviving Trustee under deed of trust dated 
December 23, 1915, as fee owner of lots 823, 50 and 51 in 
square 461, and improvements thereon, and the Colonial 
Ice Cream Company, a corporation organized under the 
laws of the State of Delaware, lessee of said land and im¬ 
provements, that 

Whereas said Craig and said Colonial Ice Cream Com¬ 
pany, the latter acting under its then name of Zero Ice 
Cream Company, changed on March 22, 1927, to Colonial 
Ice Cream Company, entered into an agreement under 
date of November 15,1927, whereby the former leased said 
premises to the latter for a period commencing on the first 
day of February, 1927, and terminating on the first day of 
December, 1931, in which said lease agreement the parties 
thereto covenanted and agreed with respect to all fixtures 
installed by said lessee or its predecessors as follows: 

1 * And it is further agreed that should the property 
hereby leased be condemned or sold for any public service 
during the term of this lease, then upon such condemnation 
or sale this lease shall thereupon cease and determine, and 
all payments required thereunder be adjusted to the date 
of transfer of title to said premises; and the whole sum of 
money paid, either as damages or purchase money, shall 
belong to and be paid to the owner of the property; how¬ 
ever, it is specifically understood and agreed that 

17 said Lessee may, in the event of such condemnation 
or sale for public service, demand, prosecute and 

recover from the Government, for its own use and benefit, 
a claim for all fixtures and appliances which have been or 
may hereafter be, installed on said premises by it, or its 
predecessors, the Zero Products, Incorporated. ” 
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Now, therefore, the said parties hereto being desirous 
of defining and limiting their respective property rights 
under said lease, hereby stipulate and agr^e as follows: 

1. That the aforesaid fee owner, Davidj Mahon Craig, 
surviving Trustee, is the owner of and entitled to recover 
for the aforementioned land, and all improvements thereon 
excepting those specified in paragraph Twoj hereof; 

2. That the lessee, the Colonial Ice Creatn Company, is 
the owner of and is entitled to any award ip this proceed¬ 
ing for improvements on said premises having to do with 
refrigeration, including all insulated cold and freezing 
rooms, with all the fixtures and appurtepanees thereto, 
compressing machinery and engines connected therewith, 
cooling tower located on the roof, and refrigerator piping 
and coils; and in addition is entitled to any award for all 
improvements having to do with the utilisation of said 
premises as an ice cream manufacturing p^ant, including 
all machinery, equipment and fixtures used! in connection 
with the manufacture of ice cream and ice cream products. 
The improvements stated as belonging io the lessee, 
Colonial Ice Cream Company, do not include bake ovens, 
smoke rooms, and other baking equipment ^nd equipment 
for treatment of meats located on the fourth floor of said 
building, which are the sole property of the fee owner, 
David Mahon Craig, Trustee. 

This stipulation in no wise affects any property 
18 of the Briggs Company installed by it as a sub¬ 
tenant of said Colonial Ice Cream Cdmpany. 

DAVID MAHON CRAIG, 

Owner of Fee-simple Estate. 

COLONIAL ICE CREAM COMPANY, 

By B. L. HARTZ, 

President. j 

A. B. DUVALL, 

N. B. FROST, 

7 _ m _ i 

Counsel for Owner of Fee-simple Estate. 

GEO. E. SULLIVAN, j 

Counsel for Lessee , Colonial Ice Cream Company. 
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Verdict of Jury. 

Filed July 17, 1931. 

*•##**# 

We, the undersigned, members of the jury heretofore 
selected, impaneled and sworn in the above-entitled cause 
to ascertain, appraise and award just compensation for 
the lands to be condemned and taken in this proceeding, 
having viewed the said lands, do now, upon our oaths, 
appraise and award the just compensation for said lands 
as follows: 

* # ' * # # # # 

Parcel V.—Lots 50, 51 and Assessment and Taxation 
Lot 823, Square 461, improved by premises Nos. 622 and 
624 Pennsylvania Avenue and 623 and 625 B Street N. W. 

We appraise the value of the interest of the owner of 
the fee simple of Parcel V to be $289,540.00. 

##*###* 

In witness whereof we have hereunto set our hands this 
15 day of Julv, 1931. 

GEO. W. HUGUELY, 

JOHN W. HARDELL, 

B. P. LAMBERTON, 
LEWIS M. THAYER, 
i HENRY S. MILLER, 

Members of the Jury. 

19 Objections and Exceptions by Colonial Ice Cream 
Company to Award for Parcel V. 

Filed August 6, 1931. 

* '* • . • * • * 

Comes now Colonial Ice Cream Company, a corporation, 
as lessee of Parcel Y herein concerned, and owner of re¬ 
frigerator rooms and other improvements forming a part 
of the land comprising said Parcel Y, and appearing by its 
attorney, objects and excepts to the award for said parcel 
returned by the jury herein on July 17,1931, and prays the 
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I 

Court to set aside said award and to grant; a new trial in 
so far as this exceptant is concerned uponj the following 
ground: 

Said award for said Parcel V is grossly inadequate, un¬ 
reasonable, and unjust, in that it wholly ignores all allow¬ 
ance of any kind for the refrigerator rooms j and other im¬ 
provements belonging to this exceptant, such elimination be¬ 
ing a result of error of the Court in excluding all evidence 
relating thereto from the jury. j 

GEO. E. SULLIVAN, 

Attorney for Exceptant , 
Colonial Ice Creafyi Company. 

I 

i 

20 Judgment as to Parcels 5 & 1$. 

| 

Filed October 13, 1931. 


Upon consideration of the verdict of the Jury returned 
herein on July 17, 1931 awarding compensation, among 
others, for parcels Y and XIII as described i)i the petition 
of the proceedings in this cause. I 

And upon consideration of the motion to set aside and 
vacate award filed herein on August 4,1931 by t>avid Mahon 
Craig, Trustee, as owner of Parcel V, and the objections 
and exceptions to the award for Parcel Y, apd motion to 
set aside and vacate the same filed herein 6n August 6, 
1931 by the Colonial Ice Cream Company, a corporation, 
as lessee of said premises, and the motion to vacate the 
award for Parcel XIII and to vacate the saiiie and for a 
new trial filed herein on August 7, 1931 by Benjamin J. 
Futrovsky, Henry Futrovsky and Abraham Futrovsky, it 
is this 13th day of October, 1931, by the Couht 
Ordered that said motions be, and the samb are hereby 
severally denied. 

And it further appearing that the United States, peti¬ 
tioner herein, did on September 15, 1931 file p declaration 
of taking in respect of said parcels Y and XIIJl under Sec¬ 
tion 10 of the Act of March 1, 1929 c. 416, did deposit in 
the Registry of this Court at the time of the filing of said 
declaration the estimated value of each of said parcels 
namely the sums of $289,540 for and in respect of Parcel 

3—5689a 
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V and $28,500 for and in respect of Parcel XIII which esti¬ 
mated value was in the same amounts as the respective 
awards for said Parcels V and XIII made by said 
Jury. 

21 Whereupon title to said Parcels V and XIII vested 
in the United States of America in fee simple abso¬ 
lute, the estate specified in said declaration and the right to 
just compensation to the same vested in the persons en¬ 
titled thereto. 

And it further appearing that by an order passed herein 
on the 6th day of October, 1931 the sum deposited as the 
estimated value of parcel-XIII was paid to Benjamin J. 
Futrovsky, Henry Futrovsky and Abraham Futrovsky 
under the provisions of Section 10 of the Act of March 1, 
1929. 

Whereupon it is this 13th day of October, 1931, by the 
Court 

Adjudged and considered that the awards for said Par¬ 
cels V and XIII be, and the same are hereby, ratified and 
confirmed and that the parties owning said parcels respec¬ 
tively and entitled to the sums respectively awarded by 
said verdict as just compensation for the same have judg¬ 
ment against the United States in the sums of $289,540 for 
and in respect of Parcel V and $28,500 for and in respect 
of Parcel XIII as just compensation for said parcels, and 
that the said sum of $289,540 heretofore deposited in the 
Registry of the Court, as aforesaid, be, and the same is 
hereby made available for payment and satisfaction of said 
judgment for and in respect of Parcel V, and the sum of 
$28,500 heretofore deposited in the Registry of the Court, 
as aforesaid, and withdrawn therefrom by Benjamin J. 
Futrovsky, Henry Futrovsky and Abraham Futrovsky by 
order passed herein on October 6,1931 be deemed and taken 
as payment in satisfaction of the award in said verdict and 
the judgment for the same amount hereby rendered, saving 
to all persons^ their right to just compensation as finally de¬ 
termined in this cause. 

22 And it is further ordered that the petitioner, or 
any party in interest, shall have a reference as of 

course to the Auditor of this Court to ascertain what, if any, 
incumbrances, liens, taxes or assessments existed in respect 
of Parcel V on September 15,1931 and is payable out of the 
amount of the award therefor deposited as aforesaid and 
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what persons are entitled to receive, and iii what amounts 
the award for said Parcel. I 

ALFRED A. WHEAT, 

Chief Justice. 

From the foregoing judgment respondents Colonial Ice 
Cream Company and David M. Craig, trustee, respectively, 
as to parcel V, and respondents Benjaminl J. Futrovsky, 
Henry Futrovsky and Abraham Futrovsky as to Parcel 
XIII, note an appeal in open Court to the Cqurt of Appeals 
and the cost bond of said appeals is hereby fixed at $100 or 
a cash deposit of $50 as to the appeal in respect of each of 
said parcels respectively. 

ALFRED A. WfHEAT, 

Chief Justice. 

| 

23 Memoranda. \ 

i 

I 

October 20,1931.—Bond ($100) of Colonial lce Cream Co. 
approved and filed. 

November 2, 1931.—Bill of Exceptions on appeal by 
Colonial Ice Cream Co. with respect to Parcel! 5, and Notice, 
filed. I 

November 30, 1931.—Bill of Exceptions on behalf of 
Colonial Ice Cream Co. submitted to Court. 

i 

February 6, 1932.—Time to file transcript of record in 
Court of Appeals extended from day to day io and includ¬ 
ing May 15, 1932. | 

| 

24 Substitute Assignment of Errors by Colonial Ice 

Cream Co. 

\ 

I 

Filed May 12',1932. j 

I 

*##*#** 

j 

I 

Appellant Colonial Ice Cream Company] respectfully 
assigns the following as errors: 

1. In excluding from the jury stipulation! filed in the 

proceeding June 10, 1931. j 

2. In refusing to permit Colonial Ice Cream Company to 
adduce evidence as to the fact of, and the extent to which, 
the cooling and hardening rooms belonging to lit, built into 
and forming a part of the structures upon Parcel V, en- 

i 
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hanced the otherwise value of the land in said Parcel for its 
most advantageous use. 

3. In refusing to permit Colonial Ice Cream Company to 
adduce evidence as to the fact of, and the extent to which, 
the refrigeration coils and piping belonging to it, built into 
and forming a part of the structures upon Parcel V, en¬ 
hanced the otherwise value of the land in said Parcel for 
its most advantageous use. 

4. In refusing to permit Colonial Ice Cream Company to 
adduce evidence as to the fact of, and the extent to which, 
the refrigeration machinery belonging to it, built into and 
forming a part of the structures upon Parcel V, enhanced 
the otherwise value of the land in said Parcel for its most 
advantageous use. 

5. In refusing to permit Colonial Ice Cream Company to 
adduce evidence as to the fact of, and the extent to which, 
the milk and ice cream machinery belonging to it, built into 

and forming a part of the structures upon Parcel V, 
25 enhanced the otherwise value of the land in said 
Parcel for its most advantageous use. 

6. In refusing to permit Colonial Ice Cream Company to 
adduce evidence as to the fact of, and the extent to which, 
the power wiring for manufacturing machinery belonging 
to it, built into and forming a part of the structures upon 
Parcel V, enhanced the otherwise value of the land in said 
Parcel for its most advantageous use. 

7. In refusing to permit Colonial Ice Cream Company to 
adduce evidence as to the fact of, and the extent to which, 
the manufacturing pipe and fittings belonging to it, built 
into and forming a part of the structures upon Parcel V, 
enhanced the otherwise value of the land in said Parcel for 
its most advantageous use. 

8. In refusing to permit Colonial Ice Cream Company to 
adduce evidence as to the fact of, and the extent to which, 
the ice cream plant partitions belonging to it, built into and 
forming a part of the structures upon Parcel V, enhanced 
the otherwise value of the land in said Parcel for its most 
advantageous use. 

9. In refusing to permit Colonial Ice Cream Company to 
adduce evidence as to the fact of, and the extent to which, 
the miscellaneous ice cream equipment belonging to it, built 
into and forming a part of the structures upon Parcel V, 
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enhanced the otherwise value of the land ip said Parcel for 
its most advantageous use. 

10. In entering final judgment of October 13, 1931, over¬ 
ruling the objections and exceptions of Colonial Ice Cream 
Company, and confirming the award of the jury as to Parcel 
V without any inclusion in the award, but express exclusion 
thereof compelled by the Court, of any compensation for 
the portion of the fair market value of said parcel repre¬ 
sented by the extent to which the refrigeration rooms and 
other substantial structures belonging to s^iid Colonial Ice 
Cream Company enhanced the otherwise value of the 

26 land for its most advantageous use. | 

GEO. E. SULLIVAN, 

Attorney for Appellant , 

Colonial Ice Credm Company. 

\ 

Supreme Court of the District of Columbia. 

Friday, May 13, 1932. 

i 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Adkins presiding. 

I 

* * # # # #i # 

I 

) 

On this 13th day of May, 1932, the bill of exceptions on 
the appeal of Colonial Ice Cream Co., witt reference to 
Parcel V, is settled and signed in duplicate. ; 

ALFRED A. WUEAT, 

Chief Justice . 

i 

27 Revised Designation of Record by Colonial Ice Cream 

Company. 

Filed May 11, 1932. I 

##*### I # 

I 

l 

The Clerk will please prepare transcript <^f record cov¬ 
ering the pending appeal herein by Colonial Icb Cream Com¬ 
pany from final judgment of October 14,1931, £o include the 
following: 

1. Petition (without exhibits) filed February 24, 1931 
(omitting list of parties, and descriptions ancjl title allega¬ 
tions as to all Parcels except Parcel V). ! 


i 

i 
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2. Memo, of appearance of George E. Sullivan as attorney 
for Colonial Ice Cream Co. March 25, 1931. 

3. Stipulation between fee simple owner of Parcel V and 
his lessee Colonial Ice Cream Co., filed June 10, 1931. 

4. Verdict of condemnation jury filed July 17,1931 (omit¬ 
ting portions thereof relating to parcels other than Par¬ 
cel V). 

5. Objections and exceptions of Colonial Ice Cream Co. 
filed August 6, 1931. 

6. Order of October 13, 1931 overruling motions, con¬ 
firming verdict as to Parcel V, and giving final judgment; 
appeal noted by Colonial Ice Cream Co.; amount of bond 
$100 fixed. 

7. Memo, of filing and approval of $100 appeal bond given 
by Colonial Ice Cream Co. October 20, 1931 to perfect its 
appeal from judgment as to Parcel V herein entered Oc¬ 
tober 13, 1931. 

8. Memo, of dates of filing, submission, settlement and 
approval of bill of exceptions on appeal by Colonial Ice 
Cream Company. 

9. Assignment of errors by Colonial Ice Cream Company. 

10. Memo, of extension by Court of Appeals of time for 
filing transcript to and including May 15, 1932. 

11. This designation. 

' GEO. E. SULLIVAN, 

' Attorney for Appellant, 

Colonial Ice Cream Co. 

No objection. 

H. H. GLASSIE, 

Attorney for United States, 

Per ALEX. H. BELL, Jr. 

28 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 27, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause entitled In the matter of the acquisition 
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of all of the privately owned land in Square! 461 in the City 
of Washington, District of Columbia, District Court Docket 
No. 2085, as the same remains upon the files and of record 
in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 14th day of May, 1932. j 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk , 

By CHAS. B. COFLIN, 

Assistant Clerk. 

i 

i 

29 In the Supreme Court of the District! of Columbia, 
Holding a Special Term as a District Court of the 
United States. 

i 

i 

District Court Docket, No. 2085^ 

j 

In the Matter of the Condemnation of Square 461. 

Bill of Exceptions on Appeal by Colonial Ic\ Cream Com - 
pany, a 'Corporation, with Respect to Parcel V . 

| 

Be it remembered that at the trial of this cause, before 
Mr. Chief Justice Wheat and a jury, the following proceed¬ 
ings took place concerning Parcel V, which embraces Lots 50 
and 51 fronting 54 feet on B Street and Lot 823 (original 
Lots 52 and 53) fronting 53.73 feet on Pennsylvania Ave¬ 
nue : j 

Thereupon David Mahon Craig, trustee, j claiming as 
owner of Parcel V, adduced evidence tending) to show the 
fair market value of said parcel, that is to sa^, Lots 50, 51 
and 823 in Square 461, including the buildings and struc¬ 
tures thereon, excluding, however, any valuation of the 
machinery, appliances or equipment used for manufactur¬ 
ing purposes, or any refrigerating, cold or freezer rooms, 
or any of the tile or cork walls, floors or ceilings of said 
rooms or the pipes installed therein or connected therewith. 

Thereupon said Craig adduced evidence tending to show 
the nature, construction and reproduction cost; less depre¬ 
ciation and obsolescence of one 16-foot bake ovejn with white 

i 

i 
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glazed brick front and cork insulated bottom, one super¬ 
heated steam coil type oven with white glazed brick front 
and cork insulated bottom, four vertical brick smoke houses 
complete with heavy plate steel doors, monorail tracks and 
switches, said ovens and smoke houses being described by 
the witness as so built into the building that they could not 
be taken down without reducing to the form of material 
everything except the doors, the smoke houses as a whole 
'would have to be disintegrated, the bricks would have 
30 to be separated, and their net reproduction cost less 
depreciation and obsolescence being $11,560. Gov¬ 
ernment Counsel thereupon stated, “We concede that these 
ovens are part of the structure. They are plainly things 
which, if taken down, would be reduced to the form of ma¬ 
terial and entirely disintegrated, and their value would be 
destroyed.’* Thereupon said Craig, by his counsel, an¬ 
nounced that his case was closed. 

Thereupon the Colonial Ice Cream Company, by its coun¬ 
sel, stated that at the commencement of the testimony 
which he would offer on behalf of said company with re¬ 
spect to certain improvements upon said Parcel V, he of¬ 
fered a duplicate original of a stipulation filed in this cause 
on June 10, 1931 (the same day on which said offer of evi¬ 
dence was made) which stipulation is the same as that 
designated by the appellant, the Colonial Ice Cream Com¬ 
pany, as item three of its designation of record filed herein 
on November 6, 1931, counsel for Colonial Ice Cream Com¬ 
pany expressly stating that the stipulation was not offered 
as binding the Government as to what is or is not realty, 
nor as causing the Government to pay more for the entire 
Parcel than it would have to without the stipulation. To 
which offer the United States objected on the ground that a 
stipulation made by the parties to the suit post litem motam 
was irrelevant, immaterial and incompetent on the issue of 
the value of the property in the condition in which it stands 
and incompetent to alter or affect the character or legal 
status of anything claimed to be part of the realty or the 
relationship of the parties to such thing, or create a right 
to claim compensation to which the party would not be en¬ 
titled under the conditions existing at the institution of the 
proceeding. The objection was sustained and the offer ex¬ 
cluded, to which ruling the Colonial Ice Cream Company 
duly excepted. 
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Whereupon said Colonial Ice Cream Company proved 
and offered in evidence as Colonial Ice Cijeam Company 
Exhibit 1 six blue prints prepared bi^ one May, an 
31 architect, for the purpose of locating jthe machinery 
and equipment on the premises, anyj recitals as to 
claims of ownership or other matter appearing on said blue 
prints forming no part of said offer, which s^id plans were 
received in evidence, and in lieu of being annexed to this 
Bill of Exceptions will be produced before th6 Court of Ap¬ 
peals. Said Colonial Ice Cream Company proved and of¬ 
fered in evidence a set of twenty-two photographs, show¬ 
ing interior views in the ice cream factory at 622-624 Penn¬ 
sylvania Avenue, Northwest, which set of photographs 
were received in evidence marked Exhibit 2 Colonial Ice 
Cream Company, and in lieu of being annexed to this Bill 
of Exceptions will be produced before the Court of Ap¬ 
peals. j 

Thereupon said Colonial Ice Cream Company introduced 
as a witness one David H. Smith, who testified that he was 
a field appraiser for the Manufacturers’ Appraisal Com¬ 
pany of Philadelphia and had been since 1913; |;hat his work 
covered manufacturing plants generally, including many 
ice cream manufacturing plants located in different parts 
of the United States and also refrigerating plants not used 
as part of ice cream plant; that at the request of the 
Colonial Ice Cream Company he had undertaken an ap¬ 
praisal of the refrigeration and ice cream manufacturing 
plant on the premises known as Parcel V; that he had 
made a detailed recording of all the items entering into the 
manufacturing end of the plant, an investigation into their 
condition, reproduction cost including depreciation or the 
deduction by reason of the present condition ^s compared 
with the new condition, and said witness thereupon identi¬ 
fied a book shown to him by counsel as such appraisal. 
Counsel for the Colonial Ice Cream Company Mving stated 
that he was about to offer the appraisal, the witness was 
cross-examined and stated that the appraisals ipade by his 
company from time to time had been for a great variety of 
purposes including the issuance of bonds and stocks, for 
insurance, accounting, merger, consolidations,! sales and 
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liquidation and to enlighten possible investors in general 
as to the condition and value of plants; that most but not 
all of the plants appraised by witness were appraised 
32 as going concerns; that witness had never manu¬ 
factured, bought or sold any machinery for manu¬ 
facturing ice cream, or bought or sold any plant or ma¬ 
chinery for the manufacture of ice cream in the District of 
Columbia; or bought or sold any real property in the Dis¬ 
trict of Columbia. The Colonial Ice Cream Company there¬ 
upon offered the appraisal book in evidence, to which offer 
the United States objected on the ground that said ap¬ 
praisal book was incompetent, irrelevant, and immaterial, 
that the witness was not shown to be qualified to testify 
as to the value of machinery in place in the District of 
Columbia or the value of the machinery separately as ma¬ 
chines in the District of Columbia; that his appraisals on 
the basis of which he was supposed to be qualified had been 
appraisals of going concerns, whereas this proceeding was 
for the valuation of land'and improvements as real prop¬ 
erty. Government counsel also contended that in any event 
the interest of the claimant in the property should be 
shown before evidence of valuation is received, since it 
might develop that valuation testimony would 44 become 
superfluous ’ ’. 

The Colonial Ice Cream Company, by its counsel, there¬ 
upon stated that it would withdraw the offer of the ap¬ 
praisal book for the time being and offer it again at a later 
stage of the trial. 

The Colonial Ice Cream Company thereupon produced as 
a witness Ceylon T. Boswell, who stated that the Colonial 
Ice Cream Company was the same corporation as the Zero 
Ice Cream Company, the corporate name having been 
changed; that the Zero Ice Cream Company was the suc¬ 
cessor in business to the Zero Products, Inc., having ac¬ 
quired by bill of sale the business, property, leasehold, and 
good will of the Zero Products, Inc.; that the Zero Ice 
Cream Company went into possession of the premises here 
in question about December 20, 1926, as assignee of the 
lease then held by the Zero Products, Inc. 

Thereupon counsel for the Colonial Ice Cream Company 
offered in evidence as 4 4 Parcel V, Colonial Ice Cream Com- 
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pany Exhibit 3” a bill of sale from the Zerp Products, Inc. 
to Zero Ice Cream Company dated December 20, 1926, 
whereby the Zero Products, Inc. bargained j and sold to the 
Zero Ice Cream Company 

33 all the goods, chattels and personal property here¬ 
inafter particularly mentioned, to tyit: All of the 
assets and property of Zero Products, Incorporated, in¬ 
cluding, but not limited to all of the stock in trade, fixtures, 
machinery, equipment, trademarks, trade-ilames, patents, 
patent rights, franchises, rights, privileges and good will, 
all and singular which said goods and chattels are now 
located upon the premises known as Six hundred twenty- 
two and Six hundred twenty-four Pennsylvania Avenue, 
Northwest, Washington, D. C., and elsewhejre, said goods 
and chattels it hereby certifies, it being one [of the express 
conditions upon which this sale is made, belong absolutely to 
it; that there are no prior liens against thpm except for 
conditional-sale obligations on certain ice-cpeam cabinets 
and soda fountains, amounting to approximately thirty 
thousand dollars ($30,000.00) and that it hjas a right to 
sell and give possession of the same. j 

To have and to hold all and singular, thle said goods, 
chattels and personal property above bargained and sold 
or mentioned, unto and to the use of the Caid Zero Ice 
Cream Company, its successors and assign^ forever. 

i 

i 

Witness thereupon identified a lease dated the 15th day of 
March, 1927, from David Mahon Craig in l|is own right 
and as surviving trustee under a deed in trijist dated De¬ 
cember 23,1915, to the Zero Ice Cream Company. By said 
lease the lessor leased Lots 50, 51, 52 and 53 ip Square 461 
with the improvements known as 622-624 Pennsylvania 
Avenue and 623-625 B Street (premises known in this pro¬ 
ceeding as Parcel V) for a term of three yeats and eleven 
months commencing on the first day of February, 1927, 
and ending on the 1st day of December, 1931, Said lease 
contained the following clause: I 

° I 

i 

And it is further agreed that should the property hereby 
leased be condemned or sold for any public service during 
the term of this lease, then upon such condemnation or 
sale this lease shall thereupon cease and determine, and 
all payments required thereunder be adjusted to the date 
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of transfer of title to said premises; and the whole sum 
of money paid, either as damages or purchase money, shall 
belong to and be paid to the owner of the property; how¬ 
ever, it is specifically understood and agreed that said 
lessee may, in the event of such condemnation or sale for 
public service, demand, prosecute and recover from the 
Government, for its own use and benefit, a claim for all 
fixtures and appliances which have been or may hereafter 
be, installed on said premises by it, or its predecessors, 
The Zero Products, Incorporated. 

Said lease was executed by both the lessor, David Mahon 
Craig, and the Zero Ice Cream Company, Incorpo- 
34 rated, by its president, B. L. Hartz, and attested 
by its secretary, W. E. Cumberland, and a corpo¬ 
rate seal thereto attached and the same was recorded in 
Liber 6052, folio 350, et seq., in the land records of the 
District of Columbia. Said lease was admitted in evidence 
reserving all questions as to its legal effect. 

Witness Boswell thereupon testified that he was familiar 
with the present state of the refrigeration and ice cream 
factory in Parcel V and compared with its status or con¬ 
dition when the Zero Products, Inc. operated it; that the 
plant is not materially different from wdiat it was when 
operated by the Zero Products, Inc. but that there had 
been certain additions and replacements, such as the high 
pressure steam boiler in photograph No. 5, replacing in 

1928 an old condemned boiler, a dry ice storage box in¬ 
stalled in the shipping corridor on first floor also shown in 
photograph No. 5 together with Yaughm hand saw in¬ 
stalled about 1926, the Fen cup machine and brick cutting 
machine shown in photograph No. 10 installed in 1927 and 
1930, respectively, to replace old machines, the display 
cases shown in photograph No. 13 installed as additions 
in 1928 and specially built for the place; a milk dump tank 
and pump shown in photograph No. 15 and installed in 
1927 to pump instead of carrying milk and cream to the 
next floor; Miller ice cream freezers shown in photograph 
No. 18 installed in 1927 replacing older freezers; Pfaudle 
chocolate cooker shown in photograph No. 20 installed in 

1929 or 1930 as an addition, which connects up with the 
freezers and is hooked up into the electrical system; that 
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the older machines for which those in the photographs are 
replacements were either sold or turned ip on the new and 
improved machines purchased from the manufacturers. 
As to the remainder of the photographs, the building had 
been that way for some time. Witness was unable to state 
whether the Zero Products, Inc., had a leajse of the prem¬ 
ises, but believes that there was no written lease, the Zero 
Products, Inc. having been a sub-tenant of the Old Dutch 

Market, the tenant of the building a|t the time, and 
35 both companies having had the shme President. 

When the Zero Products, Inc. went but of business 
it sold to the Zero Ice Cream Company itjs business and 
all its equipment that was used to carry bn the business 
and after that the Zero Ice Cream Company carried on 
the same ice cream manufacturing business that was car¬ 
ried on in this building by the Zero Products, Inc. As 
between the Zero Ice Cream Company and the Colonial 
Ice Cream Company there was only a change of name, 
the business remaining identically the samb and the cor¬ 
poration being the same. These things, tips machinery, 
and so forth, identified by the witness in thp photographs 
are all used to carry on the ice cream business that has 
been conducted on the premises since 1923. I 

i 

Thereupon the Colonial Ice Cream Complany produced 
as a witness Daniel B. Casley, who testified that he had 
been with the Zero Products, Inc. from its inception until 
the sale to the Zero Ice Cream Company in |1927 and was 
familiar with the ice cream plant at the time'it was trans¬ 
ferred to the Zero Ice Cream Company; th$,t he had ex¬ 
amined the book of photographs already received in evi¬ 
dence and was conversant with the operation of the re¬ 
frigeration system and ice cream factory. The photo¬ 
graphs do not show quite everything in the plant. Coun¬ 
sel for the Colonial Ice Cream Company asked witness to 
explain what units entered into and constituted the refrig¬ 
eration system in this building. Thereupon, subject to the 
objection by counsel for the United States tlfat such tes¬ 
timony was irrelevant and immaterial becausb the tenant 
has no estate in the premises when the condemnation be¬ 
comes effective and, therefore, no right to recbver for the 
value of trade fixtures put in for the accommodation and 
facilitation of the business, witness testified fhat the re- 
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frigeration system in this building was a two type system, 
one direct expansion and the other brine; that in the direct 
expansion system ammonia is forced by the compressor 
pump through high pressure pipes to the coils shown on 
No. 11 photograph, the cold produced by the am- 
36 monia being released into a gas which becomes hot 
by absorbing the heat units in the box. The gas is 
then sent to be cooled by water from the tower on the 
roof which trickles over the baffles cooling the ammonia 
which is then restored to a liquid form and goes to a re¬ 
ceiver in the basement from which point the process is 
repeated. Witness, subject to the same objection, there¬ 
upon testified that in the brine system which is used in 
this building for the cooling and freezing of ice cream, 
brine, cooled to a temperature of zero or five below zero 
is forced by a brine pump to the holding tanks and thence 
to the freezers for the purpose of chilling the mix from 
which the ice cream is made, and then carried back to a 
brine pump outside the freezing room which forces the 
brine back to the freezers where it is used over again. 
Witness thereupon described the process employed in the 
manufacture of ice cream stating that the milk and cream 
are dumped into the dump tank shown in photograph No. 
15 and pumped by pipe lines to the three pasteurizers on 
the floor above, shown in photograph No. 19; there sugar 
is added and the mix heated to a high temperature and 
conveyed to a viscolizer or hvmogenizer which is nothing 
but a high pressure pump which breaks up the particles 
in the mix by compression. From the hymogenizer the 
mix is carried by pressure by pump to the towers shown 
in photograph No. 19 where it is cooled first by water 
running over the pipe and afterwards by brine. From this 
point it is carried to the holding tanks shown on photo¬ 
graph No. 20 from which it goes through openings in the 
floor conduits to the freezers, shown in photograph No. 18, 
where it is hardened to the proper consistency and thence 
drawn off into cans. These cans are sent into the harden¬ 
ing room, shown on photograph No. 17, and there the ice 
cream becomes hard and ready for sale. In the harden¬ 
ing room No. l-A, shown in photograph No. 11, there is a 
mile of piping connected with the ammonia refrigerating 
system. Some of the ammonia piping runs all the way 
from the cellar to the roof. It is all one part of one sys- 
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tem. The hardening rooms are buili in some cases 

37 with a base of tile or brick covered with four, six 
or eight inches of cork, and the ceiling and floor, 

six or eight inches of cork, and the cellar—some of the 
rooms are built entirely of cork, no core toi the wall at all. 
In the hardening room No. 1-A shown on photograph No. 
11, the walls are built entirely of cork. 

In referring to tile walls, witness does notl mean the walls 
in the main construction of the building bjut the walls of 
the separate hardening or freezing rooms pr boxes. Has 
no idea as to weight of dry ice box, but as j compared with 
the refrigerating box or room, the dry i^e box is very 
light. This dry ice box is used for keeping the dry ice 
used for shipping. 

On Cross-examination the witness Casley testified that 
he was with the Zero Products, Inc., from the time it went 
into this building and helped to install th^ machinery in 
the building. Before the Zero Products, |nc., went into 
the building there were some coolers on the second floor 
and the cellar floor used by the Old Dutch (Market but no 
hardening rooms nor refrigeration of any kind. The Zero 
Products, Inc. being in the ice cream business reenforced 
the coolers on the second floor and put iij a very large 
additional amount of piping. There are twp refrigerating 
systems used in the business, the ammonih or direct ex¬ 
pansion system and the brine system which starts from 
the other system. The compressor is the main part of the 
direct expansion system. This compressor, sjiown in photo¬ 
graph No. 3, was purchased from the York Manufacturing 
Company; it came from that company largely in one piece 
but with other parts which had to be assembled with it in 
the building. It was a standard compressor! machine with 
standard parts. The condenser shown in photograph No. 
3 was taken over with the boxes on the secopd floor by the 
Zero Products, Inc., from the Old Dutch Market. Witness 
does not know of anything there used in the! direct expan¬ 
sion system which was not bought from kome concern 
which was in the business of manufacturing refrigerating 
equipment. This also applies to the jviscolizers or 

38 hymogenizers, the pasteurizers and ^11 the other 
equipment used in the refrigeration $ystem. It is 

all standard equipment sold on the open njiarket by the 
companies which specialize in the manufacture of these 
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particular types of equipment. Everything that is in this 
ice cream manufacturing plant comes from some company 
whose business it is to manufacture such equipment. 

On redirect witness testified that the dry ice box must 
have been specially made because it was so new that noth¬ 
ing like it was on the market. 

David H. Smith, being recalled by the Colonial Ice Cream 
Company was again shown a copy of the appraisal book 
previously produced and asked: ‘‘ What did you include 
in your appraisement of cooling and hardening rooms ?” 
To this question the United States objected on the further 
ground that it called for testimony with respect to oper¬ 
ating machinery and other equipment installed on the 
premises by a tenant for the better conduct of his own 
business and that this tenant’s interest by the terms of 
the lease itself, terminates with the condemnation of the 
land. The Court thereupon stated that in dealing with the 
claim for compensation here made by the Colonial Ice 
Cream Company it would apply the principle that struc¬ 
tures which must be paid for in condemnation include not 
only the buildings erected on the land, but also any ar¬ 
ticles which, though originally personal property, have 
been actually affixed to the land or buildings with the intent 
that they should remain permanently and become an essen¬ 
tial part thereof and which are appropriate or adapted to 
the permanent use and enjoyment thereof, and irremovable 
fixtures must combine these three requisites: First, an¬ 
nexation to the freehold; second, an intent by the party 
making the annexation that the article shall become a 
permanent accession to the freehold; and, third, appropria¬ 
tion or adaptation to the use or purpose of the part of the 
freehold to which it is annexed. It does not include 
39 those things sometimes called fixtures which have 
been placed in or upon the property by the tenant 
for the purpose of enabling him better to carry on his busi¬ 
ness and which in the absence of an agreement to the con¬ 
trary he would have a right to remove on the expiration 
of his tenancy, and that it would have to hold that the ice 
cream manufacturing machinery and equipment are trade 
fixtures placed upon the property by the tenant for the 
purpose of enabling it better to carry on its business and 
which, in the absence of an agreement to the contrary, it 
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would have the right to remove on the Expiration of its 
lease, although there might be some small details to which 
this rule does not apply; but the Court wjas treating it in 
a broad way and that the Colonial Ice Cream Company, 
in its opinion, has no claim here at ajl. Counsel for 
Colonial Ice Cream Company thereupon stated that he had 
not finished his showing, but was in the midst of taking his 
evidence, and the Court responded that it iwas merely sus¬ 
taining the objection to the pending question. 

Counsel for the Colonial Ice Cream Conipany thereupon 
withdrew the witness from the stand and recalled the wit¬ 
ness Casley, who testified that the hardening rooms in this 
building could not be removed without teariiig them to pieces 
and losing their value, an entire loss; tha| to remove the 
coils, break the connections of the coils and salvage what 
might be salvaged would cost at least as mqch or perhaps a 
trifle more than buying new ones, and that the same is true 
with respect to the piping and connectiohs between the 
various equipment forming the ice creani plant, as the 
joints and covering would all break to pieces; that there 
are four storage coolers in the basement which are spoken 
of as storage boxes; that the effect of the removal of the 
piping in these storage boxes would be that it would have 
no value other than junk because of the breaking of the 
rusted joints; that the effect of the removal of the brine 
piping and cork cover in the basement and the uncovered 
brine pipe and the ammonia pipe would be Ijhe same thing; 
that on the first floor there are two hardening rooms. The 
effect of taking down and removing the hardening 
40 rooms would be to destroy the insulation, tile and 
other material and it would have no value; that the 
effect of removing the brine or ammonia piping would be 
the same. 

There is a freezer room on the second floor containing 
brine piping. The effect of the removal of this brine piping 
would be to reduce it to junk but the brin^ cooler might 
possibly be salvaged, to what extent witness }s not able pre¬ 
cisely to say,—25% or 50% or more. The Cburt thereupon 
interposed and drew the attention of the Counsel of the 
Colonial Ice Cream Company to the fact that] he had put on 
this witness for the purpose of describing thb various arti- 

5—5689a 
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cles making up the plant and had then interrogated a wit¬ 
ness with respect to the valuation of the articles; that it 
seemed unnecessary to consume time to go over the same 
ground covered by the Court’s ruling but that counsel could 
direct the witness ’ attention to any particular thing in there 
that differs from the other things and does not come within 
the Court’s ruling. Counsel for the Colonial Ice Cream 
Company thereupon stated that he had not had a chance to 
put in his full showing, but that if the Court was prepared 
to hold that the hardening rooms and brine and ammonia 
pipes which would be a total loss had no standing he could 
make the record complete for purposes of exception by 
offers of proof. The Court responded, “Have you not 
done enough?” Thereupon counsel for Colonial Ice Cream 
Company offered to prove that each and every item of the 
refrigerating plant and the ice cream plant for which claim 
is made is of a character that could not be removed and 
utilized without very great loss, and in most instances an 
almost complete loss; that in some instances the removal of 
the particular parts of the plant would not be a total de¬ 
struction of value, in other instances it would be a total 
destruction, and in all instances it would be a very mate¬ 
rial destruction of the value of the thing. That is what 
he offered to prove. The Court thereupon stated that coun¬ 
sel now has enough to raise every question on appeal, 
41 without consuming more time, that it was not a ques¬ 
tion of salvage but of incorporation with the realty 
and that he would not admit the evidence as to the effect 
of the removal of any article covered by the Court’s ruling 
but that he would rule that unless counsel had some par¬ 
ticular thing, some individual item, which counsel claimed 
to be an exception to the ruling it would not be right to 
take any more time and he would exclude the offer, to which 
action counsel for Colonial Ice Cream Company excepted. 
Counsel then stated that if the Court’s view be that the 
hardening rooms themselves were not exceptions to the rul¬ 
ing, he had nothing else to offer that would be an exception. 
Being asked whether the Colonial Ice Cream Company 
claimed the walls of the hardening rooms, counsel for that 
Company stated that they claimed the walls, doors and 
insulating material, whereupon counsel for the Govern¬ 
ment stated, “I probably would not object to the walls of 
the hardening rooms, if you have to take the walls down and 
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if the claimant occupied the position of tihe owner of the 
freehold,’’ but the Court observed: “I tljink that will be 
covered by my ruling because there is nothing in the record 
that shows that your client is entitled to Anything here at 
all except to—what is the word?—fixture^. And if there 
is anything there that is part of the realty it belongs to 
the owner, it does not belong to you at all. The owner’s 
position is that he has got everything therq for which com¬ 
pensation can be obtained from the Government, and on 
the evidence as it stands now I would go farther than I have 
and say that you have not shown yourself to be entitled to 
anything.” Thereupon counsel for the Colonial Ice Cream 
Company stated: “And I offer to prove, iii addition to the 
evidence that others have put in, that these items of im¬ 
provement—call them what you want—including the hard¬ 
ening rooms and the refrigerating system ahd the ice cream 
plant, are adapted to the most advantageous use of this 
realty, and do add thereto to the extent of the present sound 
value of the refrigeration system and [ice cream plant. 
42 I offer to prove that to make my record complete.” 
To this offer, the Court ruled that the Colonial Ice 

/ i 

Cream Company could not be permitted to prove that the 
improvements which counsel was claiming \^ere adapted to 
the most advantageous use of the real estate. Accordingly 
the Court sustained the objection, to which Ruling the Colo¬ 
nial Ice Cream Company excepted, the Cqurt stating, “I 
would hold that it was immaterial and irrelevant, and that 
for the purpose of raising the point you l^ave a sufficient 
record. I do not think it would be right toi take any more 
time”. Thereupon counsel for the Colonial Ice Cream 
Company stated: “There is nothing in the record now iden¬ 
tifying the nature and extent of what I claiijn, and in order 
to have that in the record, I merely want tb offer this ap¬ 
praisal which I offered yesterday,” Counsel producing the 
book of appraisal previously shown to the witness Smith 
comprising 81 typewritten pages listing, separately and in 
detail, cost of reproduction figures and sound valuation 
figures for the different items, and with a jsummary stat¬ 
ing as follows: 
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Cooling and Hardening Rooms.. 
Refrigeration Coils and Piping. . 

Refrigeration Machinery. 

Milk and Ice Cream Machinery. . 
Power Wiring for Manufactur¬ 
ing Machinery. 

Manufacturing Pipe and Fittings 

Ice Cream Plant Partitions. 

Miscellaneous Ice Cream Equip¬ 
ment . 

Grand Totals.*. 


Cost of 
reproduction 

Sound 

valuation 

$27,006.11 

$21,604.89 

16,173.42 

10,512.72 

21,151.14 

13,666.12 

35,165.74 

25,410.47 

5,003.93 

3,752.95 

3,592.93 

2,335.40 

1,245.30 

998.45 

3,356.62 

2,701.18 

$112,695.19 

$80,982.18 


Upon objection made, the Court refused to receive said book 
in evidence, to which ruling the Colonial Ice Cream Com¬ 
pany excepted. (In lieu of being annexed to this bill of ex¬ 
ceptions, said book will be produced before the Court of 
Appeals.) 

Each of the foregoing exceptions was duly entered on its 
minutes by the Court at the time it was made and before 
the jury retired to consider of their verdict and the 
43 Colonial Ice Cream Company prays that this Bill of 
Exceptions be signed and sealed, according to the 
statute made and provided, which is accordingly done now 
for them this 13th day of May, 1932. 

By the Court: 

ALFRED A. WHEAT, 

! Chief Justice. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5689. Colonial Ice Cream Company, appellant, vs. 
United States of America. Court of Appeals, District of 
Columbia. Filed May 14, 1932. Henry W. Hodges, Clerk. 
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Jin thp OInurt of Appeals 

OF THE DISTRICT OF COLUMBI^. 

April Term, 1932. 

No. 5689. 


COLONIAL ICE CREAM COMPANY, APPELLANT, 

vs. 

UNITED STATES OF AMERICA, APPELLEE. 


BRIEF FOR APPELLANT. 


STATEMENT OF CASE. 

This is an appeal from a final judgment of the Supreme 
Court of the District of Columbia entered October 13, 
1931 (Rec. pp. 17-19), in a condemnation proceeding 
brought under the Act of Congress of January 13, 
1928, c. 9 (45 Stat. L. 51), for the taking of all privately 
owned land in Square 461, “including building^; and other 
structures” (Sec. 1 of said Act). The appeal £s confined 


to a single parcel in said proceeding, namely) Parcel V, 
improved by premises 622 and 624 Pennsylvania 
Avenue and 623. and 625 B Street Northwest, and 
relates solely to appellant’s rights in said Parcel. 


The condemnation proceeding was institute^ February 
24, 1931 (Rec. pp. 1-13), and the final decree therein 
of October 13, 1931 (Rec. pp. 17-19), was preceded by 
the filing of a declaration of taking together with deposit 
on September 15, 1931, pursuant to Sec. 10 of Act of 
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March 1, 1929, c. 416 (45 Stat. L. 1415), to vest in the 
United States of America the title to said Parcel V in 
fee simple on and after said September 15, 1931 (Rec. 
p. 17). About two months previous to said declaration 
of taking, a condemnation jury of five had returned a 
verdict, on July 17, 1931, appraising the value “of 
the interest of the owner of the fee simple of Parcel V 
to be $289,540.00” (Rec. p. 16), and said identical 
amount w’&s deposited in the Registry of the Court in 
connection with said declaration of taking. 

Said cohdemnation jury was required by the • trial 
Justice (Mr. Chief Justice Wheat) to limit its appraisal 
concerning said Parcel V to the value of the interest 
of the owner of the fee simple, and to exclude altogether 
from consideration the buildings and other structures 
belonging to appellant, Colonial Ice Cream Co., the 
occupant of the premises under lease from the fee 
simple owner David Mahon Craig, Trustee. Such 
exclusion was duly excepted to by appellant, and con¬ 
stitutes the subject of this appeal. (Rec. pp. 23-36.) 
The trial Justice below T declined to receive evidence 
that the buildings and other structures belonging to 
this appellant are adapted to the most advantageous 
use of the realty and add to the otherwise value of such 
realty to i the extent of the present sound value of 
such improvements (Rec. p. 35), and also declined to 
receive evidence as to the present sound value of such 
improvements or any part or parts thereof (Rec. p. 
35). The offer of proof embraced eight items of im¬ 
provement (Rec. p. 36), as follows: 


Cooling and Hardening Rooms. $21,604.89 

Refrigeration Coils and Piping. 10,512.72 

Refrigeration Machinery. 13,666.12 

Milk and Ice Cream Machinery. 25,410.47 


Power Wiring for Manufacturing Machinery 3,752.95 










Manufacturing Pipe and Fittings.. 
Ice Cream Plant Partitions. 


$2,335.40 
998.45 

Miscellaneous Ice Cream Equipment. 2,701.18 

-I- 

$80,982.18 

Evidence was offered, and not controverted! as to the 
substantial nature and character of such improvements, 
the inter-relation of the different items thereof as con- 
stituting a complete unit or system running throughout 
the building, from basement to roof and! including 
“cooling tower” on the roof, adapting said!realty for 
its most advantageous use as an ice cream manu¬ 
facturing plant, and the impossibility of removing such 
improvements without substantial, and in some in¬ 
stances total, destruction of the value thqreof. The 

i 

evidence offered showed the walls and ceilings of the 
cooling and hardening rooms to be an integral part of 
the building structure, and that they coufd not be 
removed without total destruction. (Rec. Cp. 33-34). 
In fact, it was admitted by counsel for appellee before 
the trial Justice below that the substantial walls of 
the cooling and hardening rooms would be Considered 
parts of the realty “if the claimant occupied t|ie position 
of the owner of the freehold” (Rec. p. 34-35). The 
contention of appellee was that appellant’s rights were 
foreclosed by, instead of safeguarded and protected 
by reason of, the following provision contained in 
lease from the owmer of the freehold: 

“And it is further agreed that snould the 
property hereby leased be condemned pr sold for 
any public service during the term of this lease, 
then upon such condemnation or sale this lease 
shall thereupon cease and determine}, and all 
payments required thereunder be adjusted to 
the date of transfer of title to said prepaises; and 
the whole sum of money paid, either ap damages 
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or purchase money, shall belong to and be paid 
to the owner of the property; however , it is 
specifically understood and agreed that said lessee 
may , in the event of such condemnation or sale 
for public service , demand , prosecute and recover 
from the Government , for its own use and benefit , 
a claim for all fixtures and appliances which 
have been or may hereafter be , installed on said 
premises by it , or its predecessors , the Zero Products , 
Incorporated.” (Rec. pp. 27-28.) 

In a word, the appellee contended that such provision 
redounded to its benefit, and would enable it to escape 
payment for what would otherwise have to be paid for 
as included in the realty because embraced within the 
terms “buildings and other structures”. No question 
or controversy was raised between the owner of the 
freehold and this appellant, the former conceding the 
rights of this appellant by stipulation filed in the 
proceeding (Rec. pp. 14-15). The trial Justice below, 
acting under his viewpoint that appellant could possess 
no rights without being the owner of the freehold, 
excluded from the condemnation jury the said stipu¬ 
lation (Rec. p. 24), as also all other evidence offered 
by appellant (Rec. pp. 34-35), leaving nothing before the 
condemnation jury to be considered on appellant’s 
behalf. 


ASSIGNMENT OF ERRORS. 

The following were assigned as errors of the Court 
below: 

1. In excluding from the jury stipulation filed in 
the proceeding June 10, 1931. 

2. In refusing to permit Colonial Ice Cream 
Company to adduce evidence as to the fact of, 
and the extent to which, the cooling and harden¬ 
ing rooms belonging to it, built into and forming 
a part of the structures upon Parcel V, enhanced 
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the otherwise value of the land in s^iid Parcel 
for its most advantageous use. 

3. In refusing to permit Colonial Ice Cr^am Com¬ 
pany to adduce evidence as to the fa^t of, and 
the extent to which, the refrigeration! coils and 
piping belonging to it, built into and forming 
a part of the structures upon Parcel V, en¬ 
hanced the otherwise value of the laud in said 
Parcel for its most advantageous use. j 

4. In refusing to permit Colonial Icp Cream 

Company to adduce evidence as to thfe fact of, 
and the extent to which, the refrigeration 
machinery belonging to it, built into and forming 
a part of the structures upon Parcel V, en¬ 
hanced the otherwise value of the land in said 
Parcel for its most advantageous use. 

5. In refusing to permit Colonial Ic^ Cream 

Company to adduce evidence as to th£ fact of, * 
and the extent to which, the milk and ice cream 
machinery belonging to it, built into ancf forming 
a part of the structures upon Parcel V, enhanced 
the otherwise value of the land in said Parcel 
for its most advantageous use. 

6. In refusing to permit Colonial Ic^ Cream 

Company to adduce evidence as to the fact of, 
and the extent to which, the power wiring for 
manufacturing machinery belonging to | it, built 
into and forming a part of the structures upon 
Parcel V, enhanced the otherwise value of the 
land in said Parcel for its most advantageous 
use. 

7. In refusing to permit Colonial Ice Cream 

Company to adduce evidence as to the! fact of, 
and the extent to which, the manufacturing 
pipe and fittings belonging to it, built into and 
forming a part of the structures upon Parcel V, 
enhanced the otherwise value of the land in said 
Parcel for its most advantageous use. 

8. In refusing to permit Colonial Ice j Cream 

Company to adduce evidence as to the j fact of, 
and the extent to which, the ice crea^n plant 
partitions belonging to it, built into and forming 
a part of the structures upon Parcel V, enhanced 
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the otherwise value of the land in said Parcel 
for its most advantageous use. 

9. In refusing to permit Colonial Ice Cream 
Company to adduce evidence as to the fact of, 
and the extent to which, the miscellaneous 
ice cream equipment belonging to it, built into 
and forming a part of the structures upon 
Parcel V, enhanced the otherwise value of the 
land in said Parcel for its most advantageous 
use. 

10. In entering final judgment of October 13, 1931, 
overruling the objections and exceptions of 
Colonial Ice Cream Company, and confirming 
the award of the jury as to Parcel V without 
any inclusion in the award, but express ex¬ 
clusion thereof compelled by the Court, of any 
compensation for the portion of the fair market 
value of said parcel represented by the extent 
to 1 which the refrigeration rooms and other 
substantial structures belonging to said Colonial 
Ice Cream Company enhanced the otherwise 
value of the land for its most advantageous use. 

ARGUMENT. 

The contentions of the appellee are substantially 
identical with those recently and unsuccessfully made 
by it as appellant in United States vs. Seagren, 60 
App. D. C. 183, in which case this Honorable Court 
stated: 

“In the condemnation proceedings, the tenant 
made no claim in respect of any unexpired term, 
on the theory that, since his obligation w’as to 
pay a reasonable rental which had never been 
fixed, there was no ascertainable value in his 
term over the obligations of his lease, in view 
of the imminent taking of the property by the 
United States. 

“But he did assert a right to the reasonable 
value of his structure upon and within the land 
taken, the United States contesting such claim 
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on the ground that the tenant’s righ); of removal, 
reserved in the lease as against the landlord, 
precluded his recovery in condemnation as against 
the United States. 

“The landlord disclaiming any right or interest 
in the tenant’s structures, the isshe was con¬ 
sidered and decided by the Court j as between 
the United States and the tenant.” (p. 184.) 

“If the structures here in question had been 
built by the landlord, they would] have been 
taken and paid for by the governnient without 
question, as the government concecles they are 
now part of the realty. Is the tenant’s re¬ 
served power of removal as against the land¬ 
lord’s termination of the lease to work a for¬ 
feiture in favor of the government? We think 
not.” (p. 185.) 

In support of its opinion in that case, thiib Honorable 
Court cited with approval the leading authorities 
establishing the settled rule for which appellant here 
contends, including In re Appointment of Park Com¬ 
missioners (Super. Buff.) 1 N. Y. S. 763, ajt pp. 766-7, 
In re Block Bounded by Avenue A, etcj., 66 Misc. 
Rep. 488, 122 N. Y. S. 321, 339, and In R4 Post Office 
Site (C. C. A.), 210 Fed. 832. j 

Again, in the more recent case of Carlock vs. United 
States, 60 App. D. C. 314, this Honorably Court re¬ 
affirmed the rule that tenants are entitled to com¬ 
pensation for structures belonging to theni which are 
adapted to and enhance the otherwise valqe of realty 
taken by condemnation, as fully as the fee sample owner 
would be entitled if he owned the same. Thi^ Honorable 
Court found it necessary in that case tb reverse a 
contrary ruling by the same trial Justice, khose error 
was again repeated in the case at bar. It w}ll be noted, 
however, that the reversal in that case dicjl not occur 
until after the error in the case at bar had already been 
committed. . 


8 


In the leading case of re Appointment of Park Com¬ 
missioners, supra, it was said: 

“No reported case in this State is called to our 
attention, and none found after diligent search, 
where the right of the tenant to receive com¬ 
pensation for permanent improvements made 
by him upon leased land, taken by right of 
eminent domain, has been denied.’ 7 (pp. 766-7.) 

In re Block Bounded by Avenue A, etc., supra, it 
was also said: 

“The City took the entire buildings as they 
stood, including the trade fixtures therein , and for 
the purpose of this proceeding they must all be 
regarded as real property; that is, as between the 
tenant and the city the trade fixtures were real 
\property .” (p. 339.) 

In re Post Office Site, supra, it was held that the 
machinery of an engraving plant located upon, and 
adapted for the most advantageous use of, land being 
taken by condemnation, must be compensated for, 
whether belonging to the fee simple owner or to a lessee. 

In a word, the specious contention, that the same 
improvement which would be regarded as a permanent 
one and a part of the realty, if owned by the fee simple 
owner, could not be so regarded if owned by a lessee, 
has been forever exploded; the term “permanent” 
not being used in any such narrow or limited sense, but 
rather as describing an annexation or accession of a 
character adapted to the most advantageous use of the 
land and enhancing its otherwise fair market value, 
as distinguished from something which does not so 
enhance the value of the land but is merely adapted for 
personal or business convenience. Consequently, what¬ 
ever would be of a character to enhance the value of 
the land, if owned by the fee simple owner, will be 
so treated in a condemnation proceeding, .although it 
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may be owned by a lessee, rather than by the fee simple 
owner. 

In Jackson vs. State, 213 N. Y. 34, the Court of 
Appeals of New York, in an opinion by Justice Cardozo, 
reversed a judgment of the Appellate Division of the 
Supreme Court of that State which had denied com¬ 
pensation for the enhancement in value of land due to 
machinery, shafting, elevators and conveyprs installed 
therein and adapted to the most advantageous use of 
the land, said Court of Appeals saying: 

I 

“We think that the power of the Stye is not so 
great, nor the plight of the citizen |so helpless. 
Condemnation is an enforced saty and the 
State stands toward the owner as bhyer toward 
seller. On that basis the rights and duties of 
each must be determined. It is intolerable 
that the State, after condemning a I factory or 
warehouse, should surrender to the owner a 
stock of second-hand machinery and in so doing 
discharge the full measure of its duty Severed 
from the building, such machinery commands 
only the prices of second-hand article^; attached 
to a going plant, it may produce an enhancement 
of value as great as it did when newj The law 
gives no sanction to so obvious an injustice as 
would result if the owner were held to forfeit 
all these elements of value.” 

In White vs. Cincinnati, Richmond & Mujncie R. R. 
Co. et al., 34 Ind. App. 287, involving a condemnation 
proceeding, the Court said: j 

“The case at bar seems to have been tried 
upon the theory that a part of this (machinery 
should be considered a part of the laity while a 
part of the machinery might not be so con¬ 
sidered. It is clear from the record that the 
improvement upon the real estate consists, not 
simply of certain buildings containing various 
pieces of machinery, but of a paper mill—a 
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thing complete within itself . Such machinery 
as is necessary and essential to a paper mill 
plant would be without value except as a part 
of a paper mill. Means vrere provided for 
utilizing the water power, buildings erected, 
and the machinery placed in position for the 
purpose of establishing a paper mill. It is not 
questioned that the buildings should be regarded 
as a part of the land. In such case there is no 
mor6 reason for saying that the machinery 
necessary and essential for carrying out the 
purpose of the mill is a mere incident or accessory 
to the buildings than there is for saying that the 
buildings are incidents or accessories to the 
machinery. One machine essential in the manu¬ 
facture of paper might be so annexed to or con¬ 
stitute such part of a building that it could not 
be removed, but another machine equally es¬ 
sential might be easily removed, and yet, when 
the two machines are separated, each is without 
value for the uses intended. In such case , both 
of the machines should be considered as attached 
to the freehold—one by real, and the other by 
constructive annexation. As the machinery is 
permanent in its character, and, being essential 
to the purpose for which the buildings are used, 
is a fixture, it must be regarded as realty, and 
go with the buildings/’ 


Obviously, a cooling and refrigeration plant, when 
adapted to the most advantageous use of particular 
commercial land, producing an enhancement of the 
value of said land, is as much a part of the realty, 
as would be a heating plant, an engraving plant, an 
elevator and conveyor mechanism, or a paper mill 
plant, in connection with other commercial land. 

Law and common sense are seen to harmonize per¬ 
fectly in I the application of the principles for which 
appellant contends, and wdiich have already been 
sanctioned by this Honorable Court in the Seagren and 



I 



11 

I 

Carlock cases above .cited. The sole question in any 
case is whether the annexation or accession adapts the 
land for its most advantageous use and thereby enhances 
its value and to what extent or amount. The Court 

I 

below erroneously declined to allow that jquestion to 
be gone into at all, holding it to be immaterial by 
reason of appellant being a lessee instead i of the fee- 
simple owner. 

CONCLUSION. 

I 

I 

For the reasons stated, it is submitted th^t the judg¬ 
ment appealed from should be reversed, in so far as 
appellant’s interest in Parcel V is concerned. ! 

GEORGE E. SULLIV4N, 
Attorney for A 
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